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CONSERVANCY
Of Southwest Florida




July 24, 2006

Water Docket 

Environmental Protection Agency

Mailcode 4203M 

1200 Pennsylvania Ave. N.W.

Washington D.C. 20460

RE:  Docket ID No. EPA-HQ-OW-2006-0141, Federal Register Vol. 71/ No. 109 / June 7, 2006, “National Pollutant Discharge Elimination System (NPDES) Water Transfers Proposed Rule”

 I am writing to express my objection to the “National Pollutant Discharge Elimination System (NPDES) Water Transfers Proposed Rule”.  I do not believe this proposed rule fulfills the Clean Water Act (CWA) mandates that the Environmental Protection Agency (EPA) was created to implement. I urge the Environmental Protection Agency to desist in pursuing this proposed rule completely.

First, this action does not only apply to “those involved in the transfer of waters of the United States” because in Southwest Florida, the water is almost entirely controlled through such water management structures and the entire population is affected by the management of such water. As articulated in the public notice, “With the use of water transfers, the Army Corps of Engineers keeps thousands of acres of agricultural and urban land in southern Florida from flooding in former areas of the Everglades wetlands.”  As such, the “Does This Action Apply to Me?” section should be revised to include the residents of South Florida.

As residents of South Florida and affected parties of this proposed rule, I object to the proposal that water transfers be exempt from the requirement of obtaining a NPDES permit. I believe that the Clean Water Act does necessitate the obtainment of a NPDES for such activity and that the Environmental Protection Agency, as the federal agency mandated with implementing the Clean Water Act, should require such permits for water transfers. Specifically due to the fact that water transfers can “move pollutants from one waterbody (donor body) to another (donor body)” illustrates that to not regulate such activity could violate the very intent for which NPDES permits were created, that intent being the ability to control water pollution by regulating point sources that discharge into waters of the U.S. 

With South Florida’s anthropogenic water system being a complex network of water management control and conveyance structures, having the water from a pollutant segment conveyed to a less or unpolluted receiving waterbody segment should be considered a point discharge and regulated as such under the Clean Water Act. To do otherwise would be to remove monitoring of segments of water management systems such as to isolate sources of pollution, the control of pollution in confining it closer towards its source, and the accountability of treating polluted water and not allowing it to commingle with less or unpolluted waters where it will be far more difficult to ascertain the proportionate share of contributes responsible for the pollution. 

It should also be noted that local agencies defer to state and federal agencies and generally the state, defers to the federal agency with regard to water quality. Therefore, to regulate water transfers with NPDES permits should be deemed by the Environmental Protection Agency to a necessary action under the Clean Water Act to protect water quality.  To do otherwise would undermine the purpose of the Clean Water Act articulated in the public notice, which “is to protect water quality”.  Allowing pollution to spread simply because it is via a water transfer rather than another means would violate the Clean Water Act’s mandate of protecting water quality.

This interpretation by the EPA of the legislative intent underlying the Clean Water Act is debatable and does not exercise the precautionary principle, the idea that if the consequences of an action are unknown but are judged to have potential for major or irreversible negative consequences, then it is better to avoid that action.  This proposed rule runs contrary to such precaution and to the intent of the Clean Water Act’s intent. Therefore, we emphatically object to EPA’s proposal to exempt water transfers from regulation under the section 402 of the Clean Water Act and request that the EPA does not pursue any action that would remove the NPDES permit requirement from water transfers.

Sincerely,

Board Member

Caloosahatchee River Citizens Assoc./Riverwatch

