
September 28, 2006 
 
Ken Wright, Chair 
Florida Environmental Regulation Commission 
3900 Commonwealth Blvd. 
Tallahassee, FL  32399-3000 
 
Re:  Proposed revisions to Chapter 62-303 F.A.C. 
 
Dear Chairman Wright: 
 
On behalf of the Clean Water Network of Florida, Inc. and the groups which are 
represented below, we submit the attached comments on the proposed revisions to 
Chapter 62-303, F.A.C. 
 
As you are aware, several environmental groups and myself filed suit against the US EPA 
for allowing Florida to use the existing version of the Impaired Waters Rule, 62-303, 
F.A.C. to assess the quality of Florida’s waters in lieu of using Chapter 62-302.500 
F.A.C.  The Florida Department of Environmental Protection (FDEP) used the Impaired 
Waters Rule (which the ERC approved) both to remove waterbodies from its Impaired 
Waters List and to avoid including waterbodies on the list in the first place. 
 
When a waterbody is not included on the Impaired Waters List, that waterbody is not 
subject to pollution controls.  As a consequence, pollution continues, degrading the 
waterbodies and making these waters unable to the citizens of Florida and visitors to our 
state.  This scheme is contrary to Florida law and to the Clean Water Act.  Our 
organization has always believed that the citizens of Florida have the same right to the 
protections promised by the Clean Water Act that citizens in the other 49 states have.  No 
other state has taken the extreme measures to avoid compliance with the Clean Water Act 
that we are experiencing in Florida.   
 
The Eleventh Circuit Court of Appeals issued an order on October 4, 2004 which agreed 
with the plaintiffs that the EPA had erred in allowing Florida to use the Impaired Waters 
Rule (IWR) to assess its waters under Section 303(d) of the Clean Water Act in lieu of 
using an assessment methodology reflective of and consistent with its approved water 
quality standards.  The creation of water quality standards by the states, and the review 
by the EPA, are plainly intended to “protect the public health or welfare, and enhance the 
quality of our waters.  The Appeals Court remanded the case to the district court for a 
trial.  EPA then conducted the required review of the Impaired Waters Rule and found a 
large fraction of the provisions to be, in effect, a change in Florida’s water quality 
standards. 
 
At this point, it would be reasonable to expect that FDEP would, in response to the 
Appeals Court ruling and EPA’s October 3, 2005 Determination Letter, consider all the 
IWR provisions EPA identified as, in effect, changes to FL’s EPA-approved WQS (water 
quality standards), and decide for which of those provisions, available biological 



evidence indicated that, as numeric water quality criteria, these provisions would describe 
ambient water quality adequate to support relevant designated uses.  Those provisions 
could have been adopted as changes to the corresponding state numeric WQC (water 
quality criteria), and then submitted to EPA for review under Sec 303(c) of the CWA.    
 
In the case of IWR provisions tagged by EPA as de facto changes in existing WQC for 
which there was not sufficient toxicological and/or ecological evidence to show that these 
provisions would, if adopted as numeric WQC,  be indicative of water quality capable of 
fully supporting applicable uses, FDEP could have determined whether scientific 
evidence indicated that some combination of concentration, duration, and frequency other 
than either:  1) those in an existing WQC, or 2) those suggested by the corresponding 
provision of the IWR would be sufficiently protective of applicable uses.  Any such new 
combinations of the 3 basic elements of a numeric WQC could then have been submitted 
to EPA for consideration under section 303(c ).   
 
Provisions of the IWR that EPA identified in its Determination Letter to be assessment 
methods, as opposed to implied changes in WQS, could then have been left in the IWR, 
which correctly identifies them as assessment methods.  (FDEP should, however, 
consider changing some of these IWR provisions, in response to comments we have 
submitted, along with feedback from EPA.)    
 
Unfortunately, FDEP has not pursued this logical, straightforward path.  Rather, FDEP 
continued to use the same, fatally flawed, provisions of the Impaired Waters Rule to 
screen and interpret ambient water quality data, to assess Groups 1, 2, 3, 4, and 5, at an 
untold cost (probably millions of dollars) to the taxpayers of Florida.  EPA added 160 
water body segments to the resulting FLDEP 303(d) list for Group 1—that decision is 
now under appeal at the 11th circuit. 
 
Meanwhile, FDEP has devised yet another scheme, in an attempt to avoid the clear 
intention of the CWA, EPA regulations, the 11th Circuit’s ruling, and EPA’s 
Determination Letter. FDEP is going forward with an unprecedented and unauthorized 
request for the ERC to approve a slightly revised version of the IWR (Chapter 62-303, 
F.A.C.), in it’s entirety, as an addition to Florida’s water quality standards regulations. 
This package includes not only those IWR provisions that EPA determined were, in 
effect, modifications of state numeric WQC, but also those provisions that EPA 
concluded were indeed assessment methodologies.   
 
Even more troubling is the fact that the IWR provisions EPA decided were properly 
labeled water quality criteria have not been submitted to the ERC according to long-
established procedures for establishing new WQC.  In particular, FDEP has not submitted 
any of the kinds of scientific data that the ERC, the public, or EPA would need to 
determine whether these, in effect, alternative WQC meet the requirements of state and 
federal law.  FDEP has produced nothing that even purports to support the notion that the 
water quality described by these alternative WQC would be protective of the designated 
uses to which they would presumably apply.  (We expect that FDEP will argue that they 
need not provide such information because these provisions, including the so-called 



“binomial approach” are not proposed modifications to existing WQC, but rather 
assessment methods.  We would remind the ERC that this assertion was emphatically 
rejected by the 11th Circuit ruling and EPA’s Determination letter – these provisions are 
changes in WQC, no matter what FDEP tries to call them.) 
 
The proper approach for dealing with the IWR provisions determined by EPA to be, in 
effect, changes to the state’s WQS would be for FDEP to examine each of those in light 
of available toxicological, physiological, and ecological knowledge.  After doing so, 
FDEP could determine whether any of these provisions, in either their current or 
modified form, are suitable for re-submission to the ERC as proposed changes, or 
supplements, to existing WQC. 
 
As if what we describe above were not more than enough reason for the members of the 
ERC to instruct the FDEP to reconsider what they are proposing, the Agency has gone 
even further into uncharted territory.  In it’s notice of proposed rulemaking, FDEP states: 
 

“The purpose of the proposed revisions is to allow Chapter 62-303, F.A.C. to be 
adopted as a change to Florida’s water quality standards.  While the rule will be re-
adapted as a change to standards, the revisions clarify that the rule is intended to 
evaluate attainment of water quality standards and any thresholds for impairment used in 
the rule apply solely for purposes of assessment and listing under sections 303(d) an 
305(b) of the Clean Water Act” 
 
In this remarkably obtuse paragraph, FDEP appears to be attempting to create something 
unprecedented anywhere else in the United States—a new type of water quality criteria, 
ones that define water quality supportive of designated uses for purposes of one part of 
the Clean Water Act, but not for others.   Under this bizarre new approach, those 
conditions in a stream, lake, spring, bay, estuary, or portion of the ocean that would be 
deemed fully supportive of a given designated use according to the statewide water 
quality reports the state generates in order to comply with sections 303(c) and 303(d) of 
the CWA would not necessarily be the same as those conditions considered supportive in 
the context of the Total Maximum Daily Load program or the NPDES program.   
 
We can find nothing in state law, or corresponding portions of federal law, that indicates 
that this “program-specific definitions of clean water” approach is appropriate or legal.  
And, even if it were not patently illegal, it is certainly totally illogical.  Under such a 
program, if the ERC asked FDEP about the WQS attainment status of a particular 
waterbody, the answer could differ, depending upon whether it came from the 
303(d)/305(b) group, the TMDL group, or the NPDES unit.  Even worse, it would be 
possible that the NPDES discharge limits imposed upon some facilities could be aimed at 
meeting ambient levels of water quality that were either higher or lower than those 
considered sufficient for 303(d)/305(b) purposes.  Clearly, the inconsistency across 
programs that would result from what the FDEP wants to do would not only generate 
widespread confusion but also produce an administrative nightmare. 
 



Turning to the remainder of the IWR ---those provisions that EPA has identified as true 
assessment methodologies should not be tacked onto the states WQS regulations, as 
FDEP currently proposes.   (If doing so makes sense per the rules governing the 303(d) 
and 305(b) programs, then would it not be prudent for the rules governing the TMDL 
program and the NPDES program also should be folded into the WQS regulations, since 
like 303(d) listing and 305(b) reporting, the TMDL and NPDES regulatory programs are 
means whereby FDEP attempts to bring all waters of the state into a condition that meets 
WQS?)  These particular IWR provisions are properly dealt with in the context of the 
state’s impaired waters list, which is governed by relevant state law and section 303(d) of 
the CWA, along with the related 305(b) reporting program. 
 
This nonsensical approach should be rejected by the ERC.   To do otherwise, and take the 
time to give serious consideration to all the implications of the radical new approach 
suggested by FDEP’s proposal, would ultimately prove to be nothing but a huge waste of 
the ERC’s time.  We say this because we feel certain that, if adopted, this slightly 
modified and significantly repackaged IWR will suffer the same fate as the original 
version of the IWR.  The federal courts will reject this latest move by FDEP, when they 
see that Florida has simply changed a few words and sentences in 62-303, F.A.C. and is 
now concocting an imaginary home for it in Florida’s water quality standards, where it 
will be squeezed in like a red-headed step child that clearly was not fathered by the Clean 
Water Act. 
 
Though we feel confident that the ERC will see the wisdom of dealing with the FDEP 
proposal in the manner we have suggested; we have, nevertheless, included in our 
detailed comments not only the points presented in this letter, but also the reasons why 
we believe that several provisions of the IWR, such as the “10% rule/binomial approach”, 
that EPA has rightly determined, if applied, would have the effect of changing the 
concentration, duration, and/or frequency component of an existing Florida water quality 
criterion,  would not merit approval as actual changes to said WQC.  Our comments also 
explain why we think that several of the IWR provisions that EPA identified as actual 
assessment methods (including the modified minimum data set requirements) do not 
constitute a valid basis for screening and/or interpreting available water quality data.   
 
Sincerely, 
 
 
Linda L. Young   
Director 
 

 
 
 
 
 
 
 



COMMENTS OF THE CLEAN WATER NETWORK OF FLORIDA, INC.  
ON THE PROPOSED REVISIONS TO 62-303 F.A.C. 

 
Submitted by Linda L. Young 

Director 
Clean Water Network of Florida, Inc. 

 
The following comments begin with a general discussion of the legal and substantive 

issues presented, and then proceed with a section by section analysis of the proposed 
rule changes. 

 
 

Clean Water Act - Section 303(c) 
 

Such revised or new water quality standard shall consist of the designated uses of the 
navigable waters involved and the water quality criteria for such waters based upon such 
uses. Such standards shall be such as to protect the public health or welfare, enhance the 
quality of the water and serve the purposes of this Act.  

 
CWA § 303(d)(1)(A), 33 U.S.C. § 1313(d)(1)(A), states “[e]ach State shall identify those 
waters within its boundaries for which ... effluent limitations ... are not stringent enough 
to implement any water quality standard applicable to such waters.”  The language of § 
303(d)(1)(A) permits no exceptions.  The § 303(d) list must include all waters in the state 
where water quality standards are being exceeded, or are expected to be exceeded. 
 

40 CFR §131.11(a)(1) 
 
States must adopt those water quality criteria that protect the designated use. Such criteria 
must be based on sound scientific rationale and must contain sufficient parameters or 
constituents to protect the designated use. For waters with multiple use designations, the 
criteria shall support the most sensitive use.  
 

40 CFR §131.11(b) 
 

Form of criteria: In establishing criteria, States should establish 
numerical values based on: 

 –(i) 304(a) Guidance; 
 –(ii) 304(a) Guidance modified to reflect site-specific conditions; or 
 –(iii) Other scientifically defensible methods  
 

40 CFR §131.5 
 

“Whether the state has adopted criteria that protect the designated water 
uses; [w]hether the State has followed its legal procedures for revising or 
adopting standards; [and w]hether the State standards which do not 



include the uses specified in section 101(a)(2) of the Act are based upon 
appropriate technical and scientific data and analyses . . .” 
 

Chapter 403.061(7) F.S. 
 
“(7)  Adopt rules pursuant to ss. 120.536(1) and 120.54 to implement the 
provisions of this act. Any rule adopted pursuant to this act shall be 
consistent with the provisions of federal law, if any, relating to control 
of emissions from motor vehicles, effluent limitations, pretreatment 
requirements, or standards of performance.” 
 

Chapter 403.067(9), F.S. 
 
“ . . . The provisions of this section are intended to supplement existing 
law, and nothing in this section shall be construed as altering any 
applicable state water quality standards . . . ” 
 
 
Florida Department of Environmental Protection (FDEP) states in its notice of proposed 
rule-making that: 

“The purpose of the proposed revisions is to allow Chapter 62-303, F.A.C., to be re-
adopted as a change to Florida’s water quality standards. While the rule will be re-
adopted as a change to standards, the revisions clarify that the rule is intended to 
evaluate attainment of water quality standards and any thresholds for impairment used in 
the rule apply solely for purposes of assessment and listing under sections 303(d) and 
305(b) of the Clean Water Act.” 

This statement reveals that FDEP is trying to evade the clear meaning of the 11th Circuit 
ruling and EPA’s determination letter.  It is doing this in two ways.—for purposes of 
appearing to respond to the 11th Circuit,  FDEP wants these so-called WQC to be 
included in their WQS regulations.  But, they don’t necessarily want those provisions that 
are, in effect new WQS,  to be reviewed under the provisions of federal and state law 
governing establishment of  WQS.  Also,  by inserting them into their WQS regulations, 
FDEP wants to insulate the provisions of the IWR that are properly labeled assessment 
methodologies from proper consideration in the context of Section 303(d) of the CWA 
and subsequent EPA regulations and guidance. 

In the first instance., though it’s been told to submit as changes to it’s WQS those 
provisions of the IWR that EPA has determined were, in effect, changes in existing 
Florida numeric WQC, FDEP proposes to insert these flawed provisions into their WQS 
regulations, but is attempting to shield these de facto modifications of WQC from review 
as such changes under Florida law and section 303 (c ) of the CWA, by saying they are a 
new, special kind of WQC that are to be used only for assessing ambient water quality 
under sections 303(d) and 305(b) of the CWA. And, FDEP implicitly is asserting that , 
because these WQC are unlike any adopted anywhere before,  FDEP isn’t obligated to 
provide scientific evidence that the water quality conditions described by these de facto 

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=Ch0120/Sec536.HTM
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=Ch0120/Sec54.HTM


numeric water quality criteria would be fully supportive of the designated uses to which 
they apply. 

The most compelling evidence supportive of our contention that FDEP wants to be able 
to call this set of IWR provisions WQS when it suits them, but call them assessment 
methods if it is suggested that those provisions need to be reviewed under the rules 
governing WQS is the fact that FDEP has provided to the ERC and the public not one 
scintilla of evidence purported to show that the water quality described by these IWR 
provisions would be supportive of a given use – aquatic life, swimming, fish 
consumption, public water supply, etc.  This “stealth approach” changing numeric water 
quality criteria should be summarily rejected. 

This attempt to shield these de facto changes in numeric WQC from required review 
under section 303(c) is what leads FDEP to the a proposition that is totally inconsistent 
with federal and state law, and without precedent in the nation—that certain WQC can be 
considered relevant to some related CWA implementing programs, but not others.  Under 
this ill-considered and illogical approach, what water quality that the state and EPA 
would consider adequate to meet the fishable/swim able goals of the CWA, or for 
purposes of providing water for a public water system could be different for section 
303(d) and 305(b) purposes, than that for the TMDL program, or from that for the 
NPDES, and perhaps other CWA programs.   

Under this nonsensical scheme, the answer only would get to the question “Is current 
water quality in this waterbody adequate to support a warm water fishery and primary 
contact recreation?” could differ, depending toward which program within the FDEP or 
EPA the questions was directed.  We need not point out to the ERC how confusing such a 
situation would be to everyone concerned about the condition of Florida’s waters.  
Perhaps even worse, adoption of the FDEP’s proposed approach would mean that it 
would be possible for TMDLs and NPDES permit limits to be designed to meet water 
quality goals different (higher or lower) than the water quality thresholds employed in the 
303(d) and 305(b) programs.  FDEP has no legal authority to, in effect, adopt two 
contradictory sets of water quality criteria, yet this is exactly what they propose to do. ( 
The only legal authority that FDEP cites in its public notice for this rulemaking is 
403.067 F.S. and 403.061, F.S.  Neither of these statutes authorize FDEP to create a 
never-before-heard-of water quality standard which applies in some CWA programs but 
not others.). The Florida legislature directed FDEP to develop a complete methodology 
for determining when waters will be deemed impaired for inclusion on the § 303(d) list. 
Fla. Stat. § 403.067(3)(b).  The only legal authority that FDEP cites in its public notice 
for this rulemaking is 403.067 F.S. and 403.061, F.S.  Neither of these statutes authorize 
FDEP to create a never-before-heard-of water quality standard which consists of an 
assessment methodology.  As noted previously, this would establish a very problematic 
precedent—the first in the nation, that a water quality criteria can be used for one CWA-
mandated purpose (section 303(d) and 305(b) assessment of the condition of waterbodies, 
only to be ignored by other state and federally mandated programs that require 
compliance with adopted water quality standards, such as TMDLs, NPDES permits, 
section 404 wetland permits, etc.  This is inconstant with the clear meaning of several 
provisions of the CWA as well as federal regulations and state law.  Of course, the 



organizations and individuals upon whose behalf these comments are being submitted 
would be concerned about situations in which the water quality goals aimed for by Total 
Maximum Daily Loads (TMDLs) and related NPDES permits would be lower than the 
water quality goals applied under 303(d) and 305(b). But, the inconsistency could cut the 
other way.  Imagine, if you will, the reaction of the owners of a facility regulated under 
NPDES when they learned that the water quality-based effluent limits included in their 
permit were aimed at higher water quality than that considered adequate to fully support 
designated uses according to 303(d) and 305(b). 

.While EPA did acknowledge in its Determination Letter to Florida dated October 3, 
2005, that Florida DEP had initiated rulemaking to incorporate Chapter 62-303 into 
Florida’s water quality standards, it clearly stated that in order to adopt the IWR as a new 
or revised standards that they would need to meet the substantive requirements of CWA 
Section 303(c) and 40 CFR Part 131 (see above).  Further EPA recognized that this 
undertaking would raise new and complex issues that would need careful consideration, 
especially in regards to their effect on other CWA programs.  . Yet, as stated above, it is 
clear that the FDEP is trying to configure its package of proposed changes in its WQS 
regulations such that those provisions  of the IWR that are, in effect, WQS according to  
EPA, will not be subject to just this sort of review.   

 The ERC should instruct FDEP to withdraw all the proposed changes that EPA as 
determined to be, in effect, changes in one or more water quality criteria.  The FDEP 
should then examine each of these proposed de facto modified WQC,  in light of 
available toxological, physiological, and ecological knowledge.  After doing so, FDEP 
could determine whether any of these provisions, in either their current, or modified 
form, would be suitable for re-submission to the ERC as proposed changes to existing 
WQC.  (And, of course, any such re-submission package should include FDEP’s 
scientific rational for why these modified WQC should be fully supportive of the 
designated use(s) to which they apply.) 

We now turn to the other group of IWR provisions that FDEP wishes to incorporate into 
the state’s WQS regulations—those which EPA flagged in its Determination Letter to 
actually fit the label that FDEP assigned to them in the IWR—assessment methodologies. 
These include provisions dealing with minimum sample set size, data age cutoffs and the 
like.  What all these have in common is that they are proposed methodologies for 
screening and interpreting water quality data, and unlike other provisions of the IWR 
(e.g., the so-called binomial approach) do not in the context of certain kinds of existing 
Florida water quality criteria, represent de facto changes in said WQC. 

The ERC should instruct the FDEP to permanently withdraw all such true assessment 
methodology provisions from consideration for adoption as additions to the state’s WQS 
regulations..  As illustrated in the excerpts from the CWA and EPA presented at the 
beginning of these comments,  state WQS regulations are to consist of three sets of 
provisions:  1) designated uses (DUs); 2) water quality criteria, and 3) an antidegradation 
policy. Each water in the state should be assigned a set of designated uses, which 
represent the uses that society wishes this waterbody to be able to fully support.  The 
purpose of water quality criteria (WQC) is to describe those chemical, physical, and 

Carlton Schwab
Suggest dropping this paragraph for 3 reasons.  First, the language about the illegality of the two-criteria approach has been incorporated into the previous paragraph, and the point made elsewhere.  Second, the excerpt from the Florida Code  appears to deal with assessment methods, but at this point, your comments focus on setting WQS.  (FYI, the language doesn’t make much sense in the context of assessment methods.  Will explain later.-



biological conditions that would be fully supportive of one or more DU.  Anti-
degradation policies are designed to maintain and protect the quality of waterbodies that 
have water quality higher than that to support  the fishable/swimmable uses. 

Assessment methodologies fit under none of these three categories.  Thought they have 
the most in common with water quality criteria, they are not at all the same.  As noted 
above,  WQC describe desired levels of water quality.  Assessment methodologies, on 
the other hand, are part of the water quality assessment process,  which attempts to 
describe actual water quality.  Assessment methods are the protocols a state will use to 
screen and interpret ambient water quality data, and other information, for purposes of 
determining whether actual water quality meets the water quality goals stated in WQS. 

To our knowledge, no other state in the country has adopted, wholesale, its entire set of 
assessment methodologies into its WQS regulations.   This is not surprising, given what 
we’ve just said – assessment methods and WQS are two different things.   

If such methodologies are adopted as part of Florida’s water quality standards, it could tie 
the hands of EPA’s 303(d) program.  . EPA has stated, as a matter of national policy,  that 
under 303(d) of the CWA, EPA is compelled to base its  review of states’ 303(d) lists 
upon an assessment methodology that EPA believes is seriously flawed. Hence, EPA has 
on numerous occasions, added waterbodies to the 303(d) list submitted to them by a state, 
if EPA determined that said waters had been excluded from the list through use of  data 
screening and/or interpretation methods that EPA concluded were flawed.   

Inclusion of section 303(d) assessment methodologies within a state’s WQS regulations 
could call  into question EPA’s authority to act in the manner just described, especially if 
a WQS regulation package including such methodologies were approved by EPA, under 
its 303(c) authority. (This is not just a theoretical possibility. The approval of just such a 
set of flawed assessment methods and de facto changes in numeric WQC by EPA’s WQS 
program, and the subsequent remanding of that approval by the 11th Circuit, is what has 
brought us to the point in which we now find ourselves.) This could seriously 
compromise EPA’s ability to carry out its mandatory duties under section 303(d) of the 
CWA—ensuring that all waterbodies not achieving WQS are included on the appropriate 
state 303(d) list.  This possibility arises because of the fact that EPA interprets the CWA 
as not giving it the authority to directly  approve or disapprove state assessment 
methodologies. As noted above, EPA currently relies upon it’s authority to disapprove 
incomplete 303(d) impaired waters lists as an indirect means of rendering moot a state 
assessment methodology that EPA believes excluded from a 303(d) list a waterbody that 
EPA believes, based on it’s interpretation of existing and readily available data and 
information, actually does not meet WQS.  We are concerned that EPA may believe that 
it would not be able to ignore assessment methods that it thinks are inconsistent with 
sound science, simple mathematics, and common sense,  if such methods have been 
enshrined into EPA-approved WQS regulations.   

We urge the ERC to recognize FDEP’s proposal to inappropriately insert into WQS 
regulations text that is not directly germane under Section 303 (c ).as the seriously 
misguided  proposal that it is.  The negative implications are numerous.   For instance, 



would not doing so imply that it would also make sense to move the regulations 
governing the establishment of TMDLs and water quality-based NPDES permits from 
their current locations in the F.A.C., and insert them into the WQS regulations?  We 
believe that--as is the case with the IWR provisions determined by EPA to be, in effect, 
changes in numeric WQC-- FDEP is playing a shell game, in which by labeling 
provisions of  the IWR sometimes as WQS and sometimes as assessment methodologies,  
it hopes to avoid adequate review of the IWR under either section  303(c ) or 303(d) of 
the CWA. 

Because, as explained above, we do not think that FDEP’s current proposal is ready for 
serious consideration by the ERC, we believe that this is not the right time to address in 
detail all the specific provisions of the modified IWR that we see as neither scientifically 
defensible changes in current state WQC nor valid water quality assessment 
methodologies.  Nevertheless, we could like to point out the obvious flaws in a couple of 
examples from the IWR, in hopes that, when the FDEP comes back to the ERC and the 
public, they will have deleted these provisions. The first is the use of the so-called 
“binomial approach” to screen and interpret existing water quality data, in order to 
determine whether state numeric WQC for metals are being exceeded.    Not only is, as 
the courts and EPA have concluded , is this  an  in effect a “stealth” change to Florida’s 
water quality criteria, but also it constitutes a serious weakening of said WQC.  Chapter 
62-302.530 F.A.C. explains that “[u]nless otherwise stated, all criteria express the 
maximum not to be exceeded at any time.”  There is noting in these existing WQS 
regulations indicating that this provision does not apply to the WQC for metals.   

Likewise, in setting out the nutrient levels that waterbodies could safely contain, the 
regulation says that “[i]n no case shall nutrient concentrations of a body of water be 
altered so as to cause an imbalance in natural populations of aquatic flora or fauna. 

In FPIRG v. EPA, the court established the following test: 
 

“if waterbodies that under pre-existing methodologies would have been 
included on the list were left off the list because of the [IWR], then in 
effect the Rule would have created new or revised water quality standards, 
even if the language of the regulation said otherwise.” 

 

EPA’s Determination letter  said that any assessment method that had the effect of 
changing the applicable concentration, duration, or frequency of levels of a pollutant that 
is considered supportive of applicable designated uses from what was stated in the state’s 
own water quality criteria to something “less protective” was, in effect, a change in water 
quality criteria, and therefore should be submitted for consideration under EPA’s 303(c) 
rules, which govern setting of state water quality standards.  .  In EPA’s Determination 
Letter , they listed use of the 10% binomial rule as having the effect of changing the 
definition of acceptable water quality from that expressed in Florida’s approved water 
quality criteria.  So, EPA itself has said that, because the use of the 10% -binomial would 
have the effect of changing the acceptable frequency from the current rate of zero, to the 
much higher 10%, this would appear to be less protective than the current WQC. 



In so stating, EPA has recognized that an ‘assessment methodology” that stipulates that if 
no more than 10% of water quality measurements are higher than the criterion-
concentration then WQS are not exceeded  is tantamount to saying the level of the 
pollutant in a waterbody can go above the criterion-concentration 10% of the time and 
still fully support the designated uses. 

Hence the binomial approach greatly increases the acceptable frequency of moments 
when concentration of metals and other pollutants with water quality criterion expressed 
as “never to exceed” can go above the criterion-concentration. 

“Never, at any time” sets the frequency with which concentrations of the pollutant can 
surpass that specified by the water quality criteria at zero, in order to support the 
designated uses to which said water quality criteria apply.  The binomial approach 
dramatically increases the fraction of the time from zero to 10%. 

To illustrate the degree of change, consider that even if Florida’s water quality criteria 
allowed excursions above the criterion-concentration once in three years, as opposed to 
never, application of the 10% rule would increase the acceptable frequency by several 
orders of magnitude. In order for a change in the frequency element of the state’s water 
quality criteria for metals from zero to 10% of the time to be legal, Florida would have to 
provide evidence that having ambient concentrations of each metal above the criterion 
concentration for that metal would be fully supportive of aquatic life.  As noted before, 
the state has offered no such data from scientific studies, lab or field. 

We feel confident that the state will not be able to produce credible scientific evidence to 
support this major re-write of their WQC, because a “10% of the time” water quality 
threshold is inconsistent with basic biology and also defies common sense.  The reason 
we say this is that it amounts to creating an open-ended allowable duration of continuous 
exposure to the criterion-concentration. This is because FDEP has put no limits on “the 
time” to which the 10% applies—it could range from an hour to a day to a year to a 
decade to a century, or even longer!  Hence, if the applicable “time” were a 2 year 
reporting cycle, the 10% rule would assert that 2 ½ months of continuous exposure to the 
criterion-concentration of a metal would be only minimally harmful to aquatic life. If said 
“time” were a 5 year rotating basin monitoring cycle,  then the same assertion would 
apply to 6 straight months to the same concentration.  And so on…….  Clearly, neither of 
these exposure patters are likely to be only minimally harmful to aquatic life. (By 
comparison, EPA’s aquatic life criteria with essentially the same criterion-concentration 
set 4 days as the maximum duration, beyond which significant harm will occur. 

We now turn to our second example of a provision of the modified IWR that, even when 
given the correct label (an assessment method, in this case) and reviewed under the 
proper CWA authority (section 303(d), here) fails to merit acceptance.  This is the 
minimum data set requirement required before the FDEP will even look at available data 
to see if it indicates failure to meet one or more applicable WQC.  The modified IWR 
drops the absolute minimum sample set size, per the Verified List (the 303(d) list), from 
20 measurements to five. Though 5 is certainly less unreasonable than twenty, it 
nevertheless is too high a number for several kinds of situations.  



For example, five is not the appropriate minimum data set for use when determining 
whether a “concentration not to be exceeded at any time” WQC has been exceeded.  
Obviously, the correct minimum valid sample set in this case is one, given that the WQC 
clearly states that even a single momentary digression above the criterion-concentration 
indicates that the applicable DU cannot be fully supported.   

On at least one previous occasion, FDEP has claimed that problems it has with quality 
assurance and quality control in its monitoring program justifies this and other 
questionable provisions of the IWR.  Regardless of whether FDEP really has the QA/QC 
problems it alleges, this is not a credible reason for saying that any more than one valid 
(meets QA/QC specifications) sample exceeding the criterion-concentration. The proper 
way to deal with QA/QC issues is to first screen out all individual samples that fail to 
meet QA/QC expectations, and then employ relevant data interpretation procedures. 

(FDEP has inserted language in the revised IWR that would appear to leave the door 
open to listing based on fewer than 5 samples, if there is “other scientifically credible and 
compelling information” and the state documents the rationale for doing so. Though we 
would say that finding just one sample out of a set of, say five valid samples, that exceeds 
the criterion-concentration represents “credible and compelling information” that the 
concentration in the waterbody has gone above that concentration at least once, we have 
no reason to believe that FDEP would agree.  

Further evidence that the minimum sample set sizes specified by FDEP are arbitrary and 
capricious can be found by looking at the October 2000 technical paper  entitled “A 
Nonparametric Procedure for Listing and Delisting Impaired Waters Based on Criterion 
Excedances.”  written by Lin, Meter, and Niu at the Department of Statistics at Florida 
State.  This paper is based upon the FDEP decision that in order for a water to be 
included on the Verified List, statistical analysis of the available data must indicate that 
there is a 90% level of confidence that ambient conditions are worse than those described 
by the applicable WQC.  Table 2 from the Lin, et. Al. paper shows various combinations 
of sample set sizes (from 1 to 100) and number of samples in the set exceeding the 
criterion-concentration and the corresponding levels of confidence.  The very first row in 
this table indicates that if you had a sample set of just one, and that sample exceeded the 
criterion-concentration, you would be 89..99% confident  that the rate at which the level 
of the pollutant exceeded the criterion-concentration was greater than 10%.   (The entire 
Lin, et,al. paper, though based on sound statistical reasoning is fundamentally flawed 
because it is based on the incorrect understanding that all Florida WQC are expressed as 
“concentration shall not go above __ level more than 10% of the time.”) The table also 
shows that if the there were four samples in a set, out of which two were above the 
criterion concentration, you would have a 94.76% level of confidence that, in the 
waterbody from which the sample set was taken, the concentration was above the 
criterion-concentration more than 10% of the time.  Having three samples out of nine 
exceeding the criterion-concentration also is associated with nearly a 95% confidence 
level. Yet, in the original IWR,  FDEP established the rule that no sample set smaller than 
twenty could be used as the basis for putting a water on the Verified List.  FDEP 
established this arbitrary cutoff despite the fact that the statistical analysis upon which 
they claimed the “binomial approach” was based showed that levels of confidence above 



the already-high level that FDEP was insisting upon could be achieved with sample sets 
as small as one (at least if one agrees that 89.99% rounds out to 90%).  And though the 
revised IWR allows 303(d) listing of a water if 5 samples out of a set as few as five 
exceeded the criterion-concentration, this still screens numerous situations in which the 
level of confidence that the concentration in the water is too high more than 10% of the 
time is above the 90% selected by FDEP itself.  FDEP’s approach would be considerably 
more credible if it clearly defined “scientifically credible and compelling information” as 
a certain level of statistical confidence, regardless of the number of available samples. 

We also fail to see the logic in saying that if at least 5 samples exceed the criterion-
concentration, it might be reasonable to declare a water as failing to meet WQC.  We’ve 
already pointed out situations in which as few as one lone sample can provide a very high 
degree of confidence, if not absolute certainty that ambient waterbody conditions are 
inconsistent with those specified by WQC.  We also don’t understand why 5 samples 
exceeding the criterion concentration, out of a  larger set of, say 100 measurements, 
would constitute evidence that a WQC expressed as a long term average concentration 
had not been met.  Five out of one hundred is only 5 percent—wouldn’t  more than 50% 
of the samples being higher than the criterion-concentration be a more sensible indication 
that the average concentration was too high?   

We could provide many other examples of aspects of the current FDEP proposal that defy 
basic scientific principles and common sense, but time and space do not allow us to go 
into this much detail at this time.  

 
Section by Section Comments 

 
 
Although this proposed revised version of 62-303 F.A.C. suffers from the same fatal 
problems that the current adopted version of 62-303 does, and the problems discussed 
above are enough for this rule to be rejected as a revision to Florida’s water quality 
standards, we also offer the following selected comments on several sections of the 
proposed rule changes.  FDEP states in its power-point presentation to the ERC that these 
revisions to 62-303 F.A.C. are “clean-up” revisions only and do not substantially change 
the rule.  That alone should require EPA to reject’s the rule for non-compliance with 
303(d) listing requirements under the CWA.   
 
Organization of the comments in this fashion is intended to simplify review, rather than 
indicate order of significance. 
 
Section 62-303.100(2) -  It is not sufficient for the rule to simply omit waters from the 
303(d) list that do not meet otherwise applicable water quality criteria solely due to 
natural conditions or physical alterations of the water body not related to pollutants.  The 
CWA requires that these impaired waters need to have their designated use changed or 
get a variance.  The language in the proposed rule is insufficient. 
 



Section 62-303.100(5) -  The CWA does not allow impaired waters to be kept off the 
303(d) list or delisted from the 303(d) list simply because a local, state or federal 
authority have a pollution control program that they think will attain water quality 
standards some day in the future and which reasonable progress towards attainment of 
water quality standards will be made by the time the next 303(d) list is scheduled to be 
submitted to EPA.  “Reasonable progress” is a subjective term that is not defined in 62-
303 and can mean different things to different people. 
 
Section 62-303.320(4)(c) – Samples should be required during critical periods, e.g. 
dissolved oxygen and/or nutrient sampling should be required during periods of the year 
when algal blooms are most common. 
 
Section 62-303.320(8) – Should require the Department to consider all readily available 
water quality data in order to comply with federal requirements.  Also, it is arbitrary to 
allow FDEP to decide when meta-data will be required. 
 
Section 62-303.320 & 420 - FDEP’s list of water quality criteria that are organics and/or 
pesticides completely excludes 2-4-7-8 TCCD. 
 
Section 62-303.350 – Chlorophyll a data should not be averaged on an annual basis for a 
true assessment of nutrient impairment since algae and excess nutrients are more likely to 
be present during summer and fall months. 
 
Section 62-303.470 – All existing fish tissue data should be considered – regardless of 
the age of the data, unless new data exists that shows conclusively that previous 
contamination problems no longer exist.   
 
 
 
 
 
 
 
 
 
 


